
  

  

  

                             

 

 

 
1. Purpose of the report  

 
1.1. The purpose of this report is to seek approval from Mayor and Cabinet for 

the procurement of a concession contract for the design, build and 
operation of a new café at Mountsfield Park. 

 
2. Recommendation 

 
2.1. The Mayor and Cabinet is recommended to approve the procurement of a 

concession contract for the design, build and operation of a new café at 
Mountsfield Park. This will involve capital expenditure of £50,000 already 
secured from the Rushey Green Renewal Area Programme. 

 
3. Policy Context & Background 

 
3.1. The Council’s Corporate Strategy 2018 – 2022 sets out as one of its 

key themes the ‘Preservation of our award-winning greenspaces’. It is 
anticipated the building of new café and toilet facilities will contribute to 
this this objective by attracting more residents to the park and meeting the 
long term aspirations of the ‘Friends of Mountsfield Park’ 
 

3.2. The Rushey Green Renewal Area (“RGRA”) team identified through 
extensive consultation that Mountsfield Park was considered underused 
and felt unsafe by local residents and park users. As the largest open 
space within the RGRA area the programme funded a number of small 
projects to address some of these issues.   
 

3.3. The RGRA Programme included a wider project to make improvements to 
Mountsfield Park. This project centred on general park safety, improved 
facilities as well as community engagement and provided improvements 
to the natural environment, improvements to entrances, new play 
equipment, resurfaced paths and roads, public art as well as a park café 
and toilets. Much of this work has been finished. 
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To seek permission to procure a concession contract to design 
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3.3 The RGRA Programme originally included the project of procuring the 
design, build and operation of a café in Mountsfield Park.  As such, in 
2015, a contract to carry out this project was awarded following a tender 
exercise whereby four companies submitted returns to build and operate 
a café in Mountsfield Park.  

 
Unfortunately, works had not commenced and after a period of 
approximately 18 months following the award of contract, the original 
successful bidder wrote to the Council to inform them that they would not 
be able to continue with the project. They cited the following reason; “the 
cost of the building has exceeded our budget to the extent that this cafe 
project is not feasible anymore with the current plans. We have left with 
no other choice but cease any further development.” They also cited the 
uncertainty about the drains and the responsibility of their maintenance as 
a reason why they couldn’t continue. 

 
3.4 The café and toilets therefore is one of the remaining projects to be 

completed. The existing café building is located in a single converted 
shipping container.  It is proposed to provide a new facility – providing a 
much expanded facility including an internal seating area that will spill out 
onto the children’s play area.  The existing café has been a viable 
commercial success since 2011, remaining open to the public for at least 
10 months of the year.   

 
3.5 To reduce the risk of the project of procuring the design, build and 

operation of a café in Mountsfield Park facing similar problems Bidders 
will be informed of the issues in relation to the drains and their 
maintenance, the remedial works that are necessary and an estimate of 
the time needed and the approximate costs of £7,000 in order to resolve 
the issues with the drains.  Further that the Council will ensure that the 
remedial works will be carried out and pay for those out of the £50,000 
capital budget.  Should any funds remain from a £50,000 capital budget 
that would be provided to the successful bidder contributing towards the 
completion of the project. The bidders will then be fully informed of the 
risks in connection with the drains.   

 
4. Scope of the design and build of the Café:  

 
4.1 The proposed scope of works will be limited to the area known as the Hub 

which is located around the old bowls ground and formal garden - the most 
North corner of the park. The redline drawing of this area is 495sqm. It 
should be noted that this is the plot for the area to be disposed and not the 
footprint of the building.   

 
4.2 The existing café has been a viable commercial success since 2011, 

remaining open to the public for at least 10 months of the year.  The new 
facilities will enable the café provider to extend this to the full 12 months 
and possibly extend opening hours to the early evening. 



  

  

  

                             

 

 

 
4.3 The Council would require any new café building to have accessible toilets 

for park users as well as patrons of the café. This would form part of our 
building specifications and be included in our tender documents. There are 
currently limited toilet facilities in the park. The new toilet facilities should 
meet DDA requirements and should be made available to the general 
users of the park during café opening hours.  The cleansing and restocking 
of the toilets is to be managed and funded by the successful bidder. 

 
4.4 The scope of the design and build of the café would require that the 

successful tenderer ensures that the design meets planning requirements 
in order to obtain planning consent. It would be the responsibility the 
bidders to seek planning advice to help ensure the potential designs pass 
through planning. 

 
4.5 Architects drawings for the café design must reach Stage 2 of the 2013 

RIBA Outline Plan of Work and should include at a minimum; site plan, 
floor plan and a visual. Elevations would be preferable. 

 
4.6 The scope of the works would require potential for the café building to 

provide a community space for local people to hire and the Friends of 
Mountsfield Park to use for meetings. 

 
4.7 The Council would like the building to be designed to be as green as 

possible, to include a ‘Living Roof’ and other measures such as using 
sustainable materials. 

 
4.8 Officers propose that the successful bidder be leased the café for 15 years 

with responsibility for the repair and maintenance of the new build 
including the public toilets. The estimated value of the project over 15 
years is £3,338,175 plus the contribution of £50,000 capital funding from 
the Council. The estimate is based on the following: 

 

 The average value of tenders submitted during the previous 
procurement process: £134,266, so £150,000 to allow for inflation 
etc. 
 

 The average cost of the projected sales in year 1 were £212,545 
which over 15 years would be £3,188,175.  

 
 

4.9 It is proposed that the Council will utilise part of the existing £50,000 
capital budget allocated to the project to investigate and address the 
challenges associated with the drainage infrastructure. An indicative quote 
has already been received for this, see point 10.1b. 

 



  

  

  

                             

 

 

4.10 The time lines for the project to be completed and for the café to be 
operational will be set out in the tender.  However, the drainage works will 
occur after the contract is awarded and before works commence. 

 
 

5 Options Considered / Appraisal 
 

5.1 Do nothing –By not building a new café with toilet facilities it is likely that 
this would lead to a potential reduction in the use of Mountsfield Park and 
the deterioration of relationships between Council Officers and the Friends 
of Mountsfield Park. There could be a possible increase of anti-social 
behaviour as fewer people would visit or use the park. Loss of trust 
between the Friends of Mountsfield Park and the local community and the 
Council.  

 
5.2 Lewisham Council building and running the café –Officers believe that 

this is not a viable option because the Council does not have the capacity 
or the Capital to build and run a café. It is unlikely that the Assets 
Management team would want to take on the responsibility of a 
maintaining a new building. 

 
5.3 External Tenders to design build and operate the café (DBO) – This is 

the preferred option. A similar project using this method was carried out at 
the Hilly Field Park and this and has proved successful. It is anticipated 
that successful bidders will carry the greater risk across all three elements 
of this option i.e. the design and build of the café, and the operation of the 
café. 

 
 

 
6 Reason for procuring the concession contract for the design, build 

and operation of the cafe 
 
6.1 Reasons for procuring the contract are set out above at 5.3. 

 
6.2 In addition, procuring for the concession contract would encourage 

competition in a limited market place.    Concessions are broadly 
similar to a "normal" contract between the Council and a provider, the 
difference being that the value or consideration that transfers to the 
provider consists of the right to exploit the property or services that are 
the subject of the contract, with or without any payment.  

 
The transfer to the concessionaire of the right to exploit the works shall 
always imply an operating risk of economic nature involving the 
possibility that it will not recoup the investments made and the costs 
incurred in operating those works or services. This means that under 
the contract, the concessionaire should not enjoy a guarantee of 
breaking even on investments and costs incurred.  The duration of the 



  

  

  

                             

 

 

lease, 15 years, is such that the successful bidder could not reasonably 
be expected to recoup the investments made. 

 
7 Best Consideration 
 
7.1 It is anticipated that market rent will be achieved given that bidders will 

be required to submit proposals for rent rates at market value of the 
café they are proposing to build, taking into account that the lease 
would include maintenance and repairing costs of the new build and 
toilet facilities for public use (see section 4.3).  Lease incentives, such 
as a stepped rent or a rent free period would need to be equitable to 
the level of investment and the rent proposed by the prospective 
successful bidder. 

 
7.2  The rent will be reviewed on every fifth year to Open Market Rental 

Value.  
7.3 An example of rent values can be taken from the café at Folkestone 

Gardens, however, it must be noted that this isn’t ‘like for like’, because 
the Folkestone Gardens café was the refurbishment of a toilet block, 
whereas this is a new build café.  Rent was based on £11.11 sq foot.  
Allowing for the 2.4% RTI uplift this would make it £11.38sq foot or 
£122.50 sqm. Therefore a building of 150sqm would be £18,374/year. 

 
7.4  Due to the fact we are unable to set the rent value because we do not 

know what the potential operators will be proposing, it is recommended 
that the proposed evaluation weighting is 60% Costs 40% Quality. This 
incentivises all bidders to offer market value for the lease   to seek to 
ensure we achieve best consideration.  

 
7.5 The applicant will be responsible for the payment of Business Rates 

and all other outgoings in respect of their use of the premises. 
 
8 Social Value 

 
8.1 The project itself has a high social value for a number of reasons; 
 
8.2 The proposal for a new café in Mountsfield Park will encourage more 

people to use the park and make use of its many facilities.   
 
8.3 Lewisham was the first Living Wage council in the country and has 

increased the number of Living Wage employers in the borough by 
800% since 2015. Officers are asking bidders to price on the basis of 
paying the London Living Wage where possible. 

 
8.4 Officers  are asking bidders to comply with the Council’s Social Value 

KPI in relation to Employment, Skills and Economy as much as 
possible i.e. the promotion of the London living wage, creating jobs for 
LBL residents, creating apprenticeships, providing training 



  

  

  

                             

 

 

opportunities for residents, work experience as well as facilitating the 
development of skills. 

 
8.5 London Borough of Lewisham will seek the following KPIs to be 

completed as part of the evaluation of the tender in relation to the 
operation of the café: 

  

Social Value KPI (Café Operation) Measure 

No. of LBL residents employed 
% of people employed 

on the contract 

No. of local businesses accessing sub-contracting 
opportunities 

Amount of £ to be 
spent locally 

Provision of facilities/resources for use by wider community 
which facilitate healthier lifestyles or social connectedness 

No. of LBL residents 
using facilities and 

resources 

London Borough of Lewisham will seek to ensure that the 
successful bidder has a menu with ‘Sugar Smart Options in 
line with the Borough’s Sugar Smart Scheme. Accreditation 

Officers are asking bidders to price on the basis of paying 
the London Living Wage where possible 

Tender to pay London 
Living Wage 

 
 
8.6 London Borough of Lewisham will encourage potential café operators 

to make their building as ‘green’ as possible, preferable incorporating a 
Living Roof and other measures such as using sustainable materials, 
securing from sustainable resources, measures to minimise waste, 
reduce plastics and minimise fuel consumption. 
 

                                           
 

9 Proposed Procurement Timetable (Delete or amend as applicable) 
 

Activity Date 

Invitation to Tender Published  w/c 20th January 2020 

Return of Tenders By 24th  February 2020 

Evaluation of Tender 
Submissions 

w/c  24th February 2020 

Internal approvals 25th March 2020 

Contract Award 30th March 2020 

Social Value KPI (Building Operation) Measure 

Secure suppliers from sustainable sources 

No. of sustainable 
sources used on 
contract  

Green Building 
Living roof as part of 
the design 



  

  

  

                             

 

 

Design Development By 27th April 2020 

Planning Permission granted                                                                                             By 8th June 2020 

Construction phase June – September 2020 

Opening of café September 2020 

 
 
10. Financial implications  

 
10.1  A sum of £50,000 has been set aside in the 2019/20 capital budget to 

assist with the construction of the new café and this sum will be made 
available to the successful bidder on completion of the build process. 
This sum is a non-repayable capital contribution 

 
a. As per paragraph 3.4 above, it is proposed that the Council will 

utilise part of the existing £50,000 capital budget allocated to the 
project to investigate and address any challenges associated with 
the existing infrastructure. The council will commission work with 
cost being met from the £50,000 with the remainder being made 
available to the successful bidder to contribute towards the 
completion of the project. 

 
b. We have received an estimated cost of £7000 for the works for a 

new drain run and inspection chamber. 
 

c. The ongoing repair and maintenance costs, will be met by the 
successful bidder under the terms of the lease prepared by 
Lewisham’s “Regeneration and Place” team. This will be a 15 year 
lease, and will be outside of the Landlord and Tenant Act 1954. 

 
10.2 The successful bidder will run the new café once it has been designed 

and built, and it is expected this will generate a rental income stream to 
the Council. Although it is not possible to quantify at present, paragraph 
7.3 provides an indicative estimate. The existing café in the park, which 
is to be closed, currently pays rent to Glendale who manage the park. 

 
 

11 Legal implications  
 
Disposal of Property 

11.1 Under Section 123 of the Local Government Act 1972 the Council may 
not dispose of land for less than the Best Consideration reasonably 
obtainable without the consent of the Secretary of State, unless the 
General Disposal Consent is applicable. The Head of Asset Strategy 
and Development will need to confirm in due course that this 
requirement is satisfied by the grant of the lease to the winning bidder. 
If the winning bidder does not offer the highest rent, then the Council 
will need to be satisfied that the terms of the General Disposal Consent 
apply. The terms of the Consent mean that specific consent is not 



  

  

  

                             

 

 

required for the disposal of any interest in land which the authority 
considers will help it to secure the promotion or improvement of the 
economic, social or environmental well-being of its area, subject to the 
condition that the undervalue does not exceed £2,000,000 (two million 
pounds). If the terms of the Consent are not met, then Secretary of 
State’s consent will be required to the grant of the lease. 

 
11.2 Before disposing of any land consisting of or forming part of an open 

space, the Council is required to publish open space notices 
advertising its intention to dispose of the land and must consider any 
objections to the proposed disposal which may be made in response to 
the notices.  
 

11.3 Any future successful bidder will be responsible for the Planning 
Application and associated costs. 
 

11.4 An ‘Agreement for Lease’ will be signed after the successful bidder has 
been chosen. This will give the Council more security that the bidder 
will not pull out.  

 
 Concession Contract 
 
11.5 The value of the concession contract falls below the EU threshold, 

therefore the Concession Contracts Regulations 2016 do not apply. 
 
11.6 A concession contract is a contract for the supply of works or services 

to the Council where the consideration for the contract consists of 
either the contractor's right to exploit the works with or without payment 
from the Council; and where the concessionaire takes some risk. The 
Council does not pay for the service. The contractor receives payment 
from a third party. 

 
11.7 Concession contracts are covered by different legal requirements than 

those applicable to other contracts, including regarding the estimated 
expenditure threshold.   

 
11.8  Concession contracts are still subject to competition in accordance with 

the Regulations and the Council’s Contract Procedural Rules. The 
relevant Category for determining the procurement route under these 
Contract Procedure Rules will be calculated by calculating the total 
turnover of the concessionaire generated over the duration of the 
contract (net of value added tax) including any payment from the 
Council the estimated consideration which would have been given if the 
entire cost of the services had been paid for by the Council. 

 
11.9  In light of the value of the concession contract provided in section 4.8, 

this is a Category A contract.  As such it is for Mayor  & Cabinet to 
approve the procurement of this concession contract.  



  

  

  

                             

 

 

 
11.10 Assuming that Mayor and Cabinet gives approval for the procurement 

of his concession contract, the Contract Procedure Rules place 
requirements on how that should happen.  The Rules require that when 
letting contracts steps must be taken to secure value for money 
through a combination of cost, quality and competition, and that 
competitive tenders or quotations must be sought depending on the 
size and nature of the contract (Rule 5).  The process for procurement 
route and the award of the contract would have to be in accordance 
with the Contract Procedure Rules.  As a Category A contract, it would 
be for Mayor and Cabinet to take a decision on the award of any 
contract.   

11.11 Since this contract is below the value at which the Concession 
Contracts Regulations apply, the provisions of the Public Services 
(Social Value) Act 2012 do not apply.  However, the Council has 
adopted a Social Value policy which must be considered and applied; 
and the Council’s Sustainable Procurement Code of Practice will be 
applied to the contract.  The matters to be considered must only be 
those relevant to the services to be procured and it must be 
proportionate in all the circumstances to take those matters into 
account. The report sets out the social value issues which arise, and 
any future decision by the Mayor and Cabinet will also need to take 
those matters into consideration.   

 
11.12 The Council has a public sector equality duty (under the Equality Act 

2010 (the Act)).  It covers nine protected characteristics: age, disability, 
gender reassignment, marriage and civil partnership, pregnancy and 
maternity, race, religion or belief, sex and sexual orientation. 

 
In summary, the Council must, in the exercise of its functions, have due 
regard to the need to: 

 eliminate unlawful discrimination, harassment and victimisation 
and other conduct prohibited by the Act. 

 advance equality of opportunity between people who share a 
protected characteristic and those who do not. 

 foster good relations between people who share a protected 
characteristic and those who do not. 

 
11.13 The duty is a “have regard duty”, and the weight to be attached to it is a 

matter for the decision maker, bearing in mind the issues of relevance 
and proportionality. It is not an absolute requirement to eliminate 
unlawful discrimination, advance equality of opportunity or foster good 
relations. 

 
11.14 The Equality and Human Rights Commission has issued Technical 

Guidance on the Public Sector Equality Duty and statutory guidance 
entitled “Equality Act 2010 Services, Public Functions & Associations 



  

  

  

                             

 

 

Statutory Code of Practice”.  The Council must have regard to the 
statutory code in so far as it relates to the duty and attention is drawn to 
Chapter 11 which deals particularly with the equality duty. The 
Technical Guidance also covers what public authorities should do to 
meet the duty. This includes steps that are legally required, as well as 
recommended actions. The guidance does not have statutory force but 
nonetheless regard should be had to it, as failure to do so without 
compelling reason would be of evidential value. The statutory code and 
the technical guidance can be found at:  
http://www.equalityhumanrights.com/legal-and-policy/equality-
act/equality-act-codes-of-practice-and-technical-guidance/. 

 
11.15 The Equality and Human Rights Commission (EHRC) has issued 

guides for public authorities in England giving advice on the equality 
duty. The ‘Essential’ guide provides an overview of the equality duty 
requirements including the general equality duty, the specific duties 
and who they apply to. It covers what public authorities should do to 
meet the duty including steps that are legally required, as well as 
recommended actions. The other four documents provide more 
detailed guidance on key areas and advice on good practice. Further 
information and resources are available at: 
http://www.equalityhumanrights.com/advice-and-guidance/public-
sector-equality-duty/guidance-on-the-equality-duty/ 
 

12 Environmental implications 
 

As with all construction projects there will be a certain element of negativity 
towards the environment through a number of processes.  It is hoped that 
these will be kept to a minimum and where possible materials will be recycled 
or reused.  

 
13 Crime and disorder implications 
 
This proposal to design, build and operate a new café at Mountsfield Park 
would improve feelings of safety amongst the community when visiting the 
park.  
 
14 Equalities Implications 

 
14.1 An Audience Development plan along with an Access plan have 

already been completed as part of the HLF bid process – these 
documents will be used as the basis for the project development and 
will be reviewed as part of this process. 

 
14.2 Consideration for access for those with a disability, young children and 

mobility difficulties will be designed into the new building. Menus will 
reflect the diversity of the area. 

 

http://www.equalityhumanrights.com/legal-and-policy/equality-act/equality-act-codes-of-practice-and-technical-guidance/
http://www.equalityhumanrights.com/legal-and-policy/equality-act/equality-act-codes-of-practice-and-technical-guidance/
http://www.equalityhumanrights.com/advice-and-guidance/public-sector-equality-duty/guidance-on-the-equality-duty/
http://www.equalityhumanrights.com/advice-and-guidance/public-sector-equality-duty/guidance-on-the-equality-duty/


  

  

  

                             

 

 

 
For further information please contact Jessica Kyle on 020 8314 2119 
 
 
 


